
 
 
 To: First Year Law Students 

 From: Brian D. Shannon 
  Charles “Tex” Thornton Professor of Law 

 Date: July 21, 2009 

 Topic: Orientation Presentation – How to Read and Brief a Case 

Welcome to the Texas Tech University School of Law! 

On Wednesday, August 19, 2009, I will be meeting with you at 2:40 p.m. to discuss 
how to read and brief a case – a skill which is essential to success in law school and 
practice. 

My presentation will be more valuable and meaningful if you take an hour or two to 
prepare the following assignment before attending that Wednesday’s session.1 

 

Please read the Texas A&M University v. Bishop case which follows and prepare 
your first law school brief.  What is a brief? 

A brief is a structured outline of a case. The brief is for your own personal use as you 
prepare for class, recite during class, and study for the examination. A brief typically 
contains the following sections.2 

1. Citation 
 Name of case. 
 Jurisdiction (federal or a particular state?). 
 Court (if state, what level of appellate court; if federal, is it a district, 

circuit, or Supreme Court case?). 

                                                 
1 This assignment will not be graded and will not be collected. However, you should be prepared to 

respond if you are called upon to recite. 
2 Your professors might recommend briefing formats that vary from this general approach. In 

addition, you will likely, in time, develop your own style. This outline provides you with a starting point. 
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 Year of decision. 
 Page on which case is reprinted in your casebook. 

2. Facts 
 Who are the parties (e.g., plaintiff and defendant)? 
 What is the plaintiff seeking? 
 What is the factual basis of the plaintiff’s claim?  (It is helpful to associate 

a few key facts with the name of the case so you can quickly recall the 
case.) 

 Upon what legal theory is the plaintiff relying? 
 What is the defendant’s defense or defenses? 
 Include only the relevant facts. 

3. Procedural History 
 Who won at the trial level? 
 Who won at the lower appellate level if case had already been appealed? 
 Is there other important information about the procedural posture of the case? 

4. Issue(s) 
 One sentence question posing the issue(s) the court needs to decide. 
 State the precise legal issue(s) using the key facts of the case. 

5. Holding 
 Statement of what the court decided (the answer to the issue(s) you 

previously phrased). 
 Distinguish from dicta, that is, the court’s statements about matters not 

directly relevant to the issue(s) which are not binding on future cases. 

6. Reasoning 
 Legal reasons behind the court’s decision. 
 Policy grounds underpinning the court’s decision. 

7. Procedural Result 
 Did the court affirm (agree with) or reverse (disagree with) the lower 

court’s decision? 

 What happens next?  (e.g., plaintiff collects money, defendant goes to jail, 
new trial, etc.) 
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8. Other Opinions 
 Concurring Opinion – Judge agreed with the result but for a different 

reason. 
 Dissenting Opinion – Judge disagreed with the result. 

As you read cases in your first semester of law school, you are very likely to 
encounter many terms with which you may not be familiar (e.g., “governmental 
immunity,” “respondeat superior,” “subject-matter jurisdiction,” “remand”).  Do not 
panic and do not become frustrated – most of your colleagues are in the same position.  
Instead, consult a legal dictionary for assistance. 

I look forward to seeing you on Wednesday, August 19. 

 

 

 

 
Checklist for How to Read and Brief a Case presentation: 

  This handout. 

  Your brief. 

  Pen/pencil & paper or computer to take notes. 
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Texas A&M University v. Bishop 
156 S.W.3d 580 (Tex. 2005) 

O’NEILL, Justice.  

THE TEXAS TORT CLAIMS ACT 

To [waive], or not to [waive]: that is the question: Whether ’tis nobler in 
the mind to suffer the slings and arrows of outrageous [legislation], Or to 
take arms against a sea of troubles, And by opposing end them?  

WILLIAM SHAKESPEARE, HAMLET act 3, sc. 1. 

While acting in a university drama club production, the plaintiff in this case was 
inadvertently stabbed in the chest when a fellow actor missed the stab pad the plaintiff 
wore that was alleging that the university was liable for the negligence of the drama 
club’s faculty advisors and the play’s director. See TEX. CIV. PRAC. & REM. CODE § 
101.021. The court of appeals affirmed the trial court’s judgment in the plaintiff’s favor, 
holding that the faculty advisors’ actions constituted a “use” of tangible personal property 
for which the Tort Claims Act waived governmental immunity. 105 S.W.3d 646, 656; 
TEX. CIV. PRAC. & REM. CODE § 101.021(2). We hold that the faculty advisors’ alleged 
failure to properly supervise the props that the director chose does not constitute a use of 
tangible personal property within the Tort Claims Act’s meaning, and that the play’s 
director was an independent contractor for whose acts or omissions the university is not 
liable. Accordingly, we reverse the court of appeals’ judgment and dismiss the plaintiff’s 
suit. 

I. Texas A&M University at Galveston (TAMU) offers no theater curriculum, but 
has a drama club. The club is a voluntary student organization whose members receive no 
grades or class credit for participation. From the club’s inception and at the time the 
incident made the basis of this suit occurred, two faculty advisors, Dr.  Stephen Curley 
and Dr. Melanie Lesko, provided the club logistical support and served as the club’s 
liaisons to the university. 

In the spring of 1994, the drama club engaged Michael Wonio, a local actor and 
director who had directed previous club plays, to direct its production of Dracula. His 
wife, Diane Wonio, assisted with props and choreography. The Wonios had no written 
contract with TAMU or the drama club, but had an oral understanding that they would be 
paid a fee at the end of the production if box office revenues were sufficient. In this 
instance they received a fee of $300. 
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According to the drama club’s bylaws, the director was responsible for selecting any 
props that might be used for a production. During rehearsal, the Wonios decided that a 
real knife was needed for the production’s dramatic final scene in which Dracula’s rival, 
Jonathan Harker, impales Dracula in the chest with a knife. The student playing Harker 
was provided a Bowie knife, and Diane Wonio fashioned a stab pad for Paul Bishop, who 
played Dracula, to attach to his chest to shield him from the blow. TAMU had a safety 
policy prohibiting deadly weapons on campus. Although the faculty advisors, as 
university officials, had the right to enforce the policy, they were not informed of the 
Wonios’ decision to use a real knife in the production. 

Four performances were scheduled on campus, and the first went smoothly. But 
during the second performance, the student playing Harker missed the stab pad, driving 
the knife into Bishop’s chest and puncturing his lung. Bishop was hospitalized for eight 
days, and this suit resulted. 

Bishop sued TAMU under a theory of respondeat superior for the actions of its 
alleged employees, the Wonios, Curley, and Lesko. Bishop alleged that the Wonios were 
negligent in deciding to use a real knife and in failing to provide an adequate stab pad. He 
also alleged that the faculty advisors were negligent in failing to enforce the university’s 
safety policy prohibiting deadly weapons on campus. Bishop sued the Wonios 
individually as well, but settled with them before trial. 

The jury found that the Wonios, Curley, and Lesko were all employees of the 
university, and that their negligent use of tangible personal property caused Bishop’s 
injuries. The trial court rendered judgment on the verdict, but the court of appeals 
reversed and rendered judgment for TAMU, holding that TAMU’s immunity was not 
waived because neither the Wonios nor the faculty sponsors were employees under the 
Texas Tort Claims Act.  Tex. A&M Univ. v. Bishop, 996 S.W.2d 209, 215 (Tex. App. – 
Houston [14th Dist.] 1999), rev’d,  35 S.W.3d 605 (Tex. 2000). We reversed, holding that 
the faculty sponsors were employees of TAMU rather than volunteers, but did not reach 
the issue of the Wonios’ status.  Bishop v. Tex. A&M Univ., 35 S.W.3d 605, 606 (Tex. 
2000) (“Bishop I”). We remanded the case to the court of appeals to review the issues it 
had not addressed.  Id. at 607. 

On remand, the court of appeals held that the faculty sponsors’ actions constituted a 
“use” of tangible personal property under the Tort Claims Act, for which TAMU was 
liable. 105 S.W.3d at 656-57; see TEX. CIV. PRAC. & REM. CODE § 101.021(2). Because 
its holding supported the trial court’s judgment against TAMU, the court of appeals did 
not address TAMU’s liability for the Wonios’ conduct. 105 S.W.3d at 653. We granted 
TAMU’s petition for review to consider application of the Texas Tort Claims Act to the 
facts presented. 
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II. Because TAMU is a governmental entity, the doctrine of governmental immunity 
shields it from liability for the negligence of its employees absent a waiver of that 
immunity. See Univ. of Tex. Med. Branch at Galveston v. York, 871 S.W.2d 175, 177 
(Tex. 1994). The Texas Tort Claims Act provides a limited waiver when personal injury 
or death is caused by a “use of tangible personal or real property if the governmental unit 
would, were it a private person, be liable to the claimant according to Texas law.” TEX. 
CIV. PRAC. & REM. CODE § 101.021(2). 

Bishop presents two grounds for TAMU’s liability: (1) the conduct of the Wonios, 
who directed the play, and (2) the acts and omissions of Curley and Lesko, the drama 
club’s faculty advisors. TAMU responds that the Tort Claims Act’s waiver for tangible 
personal property use does not apply because the Wonios were not employees for whose 
conduct TAMU could be liable, and the faculty sponsors’ actions did not constitute a 
“use” of property within the statute’s purview. TAMU also claims that common-law 
official immunity further protects the university from liability for the faculty advisors’ 
conduct. 

III.  We held in Bishop I that faculty advisors Curley and Lesko were employees of the 
university under the Tort Claims Act. 35 S.W.3d at 607. Accordingly, if they “used” 
tangible personal property within the Act’s terms, the university’s immunity is waived 
and TAMU is liable for their conduct. TEX. CIV. PRAC. & REM. CODE § 101.021(2). 

We recently interpreted the Tort Claims Act’s “use” requirement in San Antonio State 
Hospital v. Cowan, 128 S.W.3d 244 (Tex. 2004). In that case, Cowan was involuntarily 
committed to the San Antonio State Hospital after exhibiting psychotic behavior, acute 
depression, and suicidal tendencies. Id. at 245. The commitment order required the 
Hospital to take possession of Cowan’s personal effects, which the Hospital did. Id. But 
the Hospital allowed Cowan to keep his suspenders and walker, which he later employed 
to kill himself. Id. The plaintiffs claimed, and the court of appeals held, that the Hospital 
misused the walker and suspenders by allowing Cowan to have them.  Id. at 246. We 
disagreed, holding that “section 101.021(2) waives immunity for a use of personal 
property only when the governmental unit is itself the user.”  Id. at 245-46. In response to 
Cowan’s contention that the Hospital “used” the walker and suspenders by giving them to 
Cowan for his use, we said: “A governmental unit does not ‘use’ personal property 
merely by allowing someone else to use it and nothing more.”  Id. at 246. 

In this case, the drama club faculty advisors did not themselves “put or bring [the 
knife] into action or service” or “employ [the knife] for or apply [it] to a given purpose,” 
as we have said the term “use” intends. Id. To the extent Bishop claims the faculty 
advisors allowed the Wonios to provide the knife by failing to properly supervise the 
production, such negligent supervision, without more, does not constitute a “use” of 
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personal property that would waive TAMU’s immunity under section 101.021(2), else 
the failure to prevent any accident that involves tangible personal property would come 
within the statute’s purview. “Such a result would be tantamount to abolishing 
governmental immunity, contrary to the limited waiver the Legislature clearly intended.”  
Kerrville State Hosp. v. Clark, 923 S.W.2d 582, 585 (Tex. 1996). 

Bishop claims our holding in Cowan is distinguishable because, unlike a Bowie  
knife, the walker and suspenders that Cowan used to kill himself were not “inherently 
unsafe.”  Cowan, 128 S.W.3d at 245. Bishop claims this case is more analogous to those 
in which immunity was held waived when a state actor provided equipment that lacked 
an integral safety component, in this case an adequate stab pad. See Robinson v. Cent. 
Tex. MHMR Ctr., 780 S.W.2d 169 (Tex. 1989) (providing swimming attire without a life 
preserver); Lowe v. Tex. Tech Univ., 540 S.W.2d 297 (Tex. 1976) (providing a football 
uniform without a knee brace); Overton Mem’l Hosp. v. McGuire, 518 S.W.2d 528 (Tex. 
1975) (providing a hospital bed without bed rails). But we have said that these cases 
represent “the outer bounds of what we have defined as use of tangible personal 
property,” and have applied them narrowly only when an integral safety component is 
entirely lacking rather than merely inadequate.  Clark, 923 S.W.2d at 585. In Clark, we 
held that prescribing a medication less effective than an alternative treatment would have 
been does not mean that the medicine provided lacked an integral safety component. We 
distinguished Lowe and Robinson, explaining: 

For Lowe to apply . . . we must assume that the university would have 
waived its immunity even if it had provided Lowe with a knee brace as long 
as Lowe could show that another type of knee brace would have better 
protected him. Likewise, for Robinson to apply, we must assume that 
MHMR would have waived its sovereign immunity even if it had provided 
Robinson a life preserver if Robinson could show that MHMR should have 
provided him with a better one. 

Id. We determined that, in deciding Lowe and Robinson, we did not intend to allow both 
use and non-use (i.e., failure to provide a more effective safety feature) to effect a waiver 
of immunity under the Act.  Id. Similarly, Bishop’s claim that the knife was inherently 
unsafe without an adequate stab pad does not mean that an integral safety component was 
lacking for purposes of governmental waiver under the Act. We conclude that the faculty 
advisors’ conduct did not waive TAMU’s immunity. 

IV. TAMU next contends that the university cannot be liable for the Wonios’ alleged 
negligence because they were not TAMU’s employees for purposes of the Tort Claims 
Act. The Act defines an “employee” as a person in the paid service of a governmental 
unit, but provides that the term “does not include an independent contractor . . . or a 
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person who performs tasks the details of which the governmental unit does not have the 
legal right to control.” TEX. CIV. PRAC. & REM. CODE § 101.001(2). In the first appeal in 
this case, the court of appeals held that the Wonios were independent contractors as a 
matter of law because there was no evidence to support the jury’s finding that the Wonios 
were TAMU employees on the occasion in question. 996 S.W.2d at 214. We agree. 

There are several factors to consider in determining whether or not a worker is an 
independent contractor: 

(1) The independent nature of his business; (2) his obligation to furnish 
necessary tools, supplies, and material to perform the job; (3) his right to 
control the progress of the work, except as to final results; (4) the time for 
which he is employed; and (5) the method of payment, whether by time or 
by the job. 

Indus. Indem. Exch. v. Southard, 138 Tex. 531, 160 S.W.2d 905, 906 (Tex. 1942). 
When the material underlying facts are not in dispute and can give rise to only one 
reasonable conclusion, whether a worker was an employee or an independent contractor 
is a question of law. Id. This is such a case. 

To demonstrate employee status, Bishop points to evidence that TAMU (through its 
employees, the faculty sponsors) could hire and fire the directors, reviewed and approved 
the script of the play, and could control what props were used by enforcing the 
university’s safety policies. Bishop also cites evidence that TAMU paid the Wonios with 
university funds, and provided facilities and electricity for their production. Finally, 
Bishop relies upon the Wonios’ testimony that TAMU had the final say over their 
activities, and that if TAMU intervened in their work with a demand, they would have to 
comply or “withdraw.” 

The Wonios’ situation is analogous to that presented in Anchor Casualty Company v. 
Hartsfield, 390 S.W.2d 469 (Tex. 1965). There, we held that a worker who performed 
work requiring special skill, furnished his own tools, came and went at his own 
discretion, was paid by the job, and was not on the employer’s tax rolls was an 
independent contractor as a matter of law. Id. at 471. In this case, the evidence 
demonstrated that the Wonios performed the specialized task of directing a play, were 
paid by the job, furnished their own props, had no contract, and were not on TAMU’s tax 
rolls. TAMU’s approval of the script did not go beyond dictating the final result of the 
Wonios’ work. And the Wonios’ testimony that TAMU could terminate them if they 
refused to comply with a demand demonstrates only a minimal degree of control that 
exists in any working relationship and is no evidence of a level of control detailed enough 
to indicate employee status. See Cont’l Ins. Co. v. Wolford, 526 S.W.2d 539, 541 (Tex. 
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1975) (the fact that a supervisor could dismiss a contractor if unsatisfied with his work 
was not evidence of employee status). 

We agree with the court of appeals that there is no evidence in the record to support 
the jury’s finding that the Wonios were employees, and hold that the Wonios were 
independent contractors as a matter of law. Accordingly, their actions could not constitute 
a “use” that would waive TAMU’s immunity. TEX. CIV. PRAC. & REM. CODE § 
101.021(2). 

V.  Because TAMU’s immunity from suit was not waived under the Texas Tort 
Claims Act, the trial court lacked subject-matter jurisdiction over Bishop’s cause of 
action. See Tex. Dep’t of Transp. v. Jones, 8 S.W.3d 636, 637 (Tex. 1999). We therefore 
reverse the judgment of the court of appeals and dismiss Bishop’s suit against TAMU. 

 

 


